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The penalty clause in the banking manufacturing contract.
Intentional Jurisprudence study.
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Abstract:

In recent decades, Islamic financial institutions and banks have
sought to apply legal provisions in their financing products, and their
endeavor to attach the description of the Islamic to their products that
are applied, and this result is only by concerted banking efforts with
the legislators to achieve this noble legal purpose. What Islamic banks
care about to protect themselves from the annulment of the parties of
financing contracts, and one of the largest productive and distinctive
contracts in the Islamic economy is the contract of manufacturing, so |
trust in God using it in discussing an important issue related to the
banking manufacturing contract, and its importance highlights
because of the protection of banks from the risks that may result from
contracted violation for the conciliation of financing contracts. The
field of this research in the penalty clause in the contract of
manufacture in terms of Jurisprudential study in order to show the
impact of this jurisprudential issue on Islamic banking products. |
chose “The penalty clause in the banking manufacturing contract
Intentional Jurisprudence study” to be the title of this research. A
return to start, Islamic banks apply their products based on the
manufacture contract, funding and financing, and the provisions of the
manufacture contract are important for the legal banking committees.
Since the jurisprudential manufacture contract is a contract that has a
privacy in the provisions, which is a contract stipulated in the Hanafi,
the field of research in the jurisprudence code to consider the
provisions of the jurisprudential manufacture contract affecting
financial banking products that depend on the manufacture. The
importance of this topic is that banks need to preserve their rights,
with their departments interest in preventive and procedural
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measures in their agreements, contracts and products; For instance:
The banks are afraid of the annulment of one of the parties to the
contract, whether they are a maker or a manufacturer, and their
desire for a preventive action that protects the bank, and contributes
to obligating the parties to complete what they have to do. The
penalty clause is considered one of the aspects of contractual
procedures that contribute to preserving the rights of banks in the
event of the conclusion of the contracts of financing by manufacture,
and the research of the penalty clause is considered in the
jurisprudential point of view in which contemporary jurists are
interested in, and they are still reconsidering their impact on the
important products in our contemporary time in jurisprudential study
originally and applicably. Based on the foregoing, the research
problem appears in the rule of the penal clause in the basis from
jurisprudential, and the complex nature offered by Islamic banks when
conveying banking manufacture, and the importance of the existence
of the penal clause with the presence of contemporary diligential
jurisprudential view in the matter of the penal clause in the
manufacture contract. In this research, the study approach, which
contributes to reaching the results of the research, with an analytical
descriptive study that describes the contract and the conditions and
inducts, the sayings of the jurists and their dependents, and analyse
their evidence and the purposes of the issue.

Keywords: condition, penalty, manufacture, banks
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The most important references and sources

-Abhath Hay’at Kebar Al-‘Olamaa, edition of the Council of Senior
Scholars, third edition, 1429 AH.

-Ahkam Al-Qur’an by Abu Bakr Ahmad ibn Ali al-Razi al-Jassas, edited
by: Muhammad al-Sadiq Qamhawi, Dar lhya al-Tarath al-Arabi,
Beirut, 1405 AH.

-Al-Ehkam Fi Osol Al-Ahkam by Abu Muhammad Ali bin Ahmed bin
Hazm, edited by: Ahmed Shaker, New Horizons House, Beirut.

-E’lam Al-Mawge’en ‘An Rab Al-‘Alamin by Abu Abdullah Muhammad
bin Abi Bakr bin Ayoub, known as Ibn Qayyim al-Jawziyyah, edited by:
Mashhour Al-Salman, Dar Ibn al-Jawzi, Dammam, first edition, 1423
AH.

-Al-Bahr Al-Ra’ig Sharh Kanz Al-Daqaaiq, by Zain Al-Din Ibn Najim Al-
Hanafi, Dar Al-Ma’rifa, Beirut.

-Bedayat Al-Mujtahid Wa Nehayat Al-Muqtasid by Abu Al-Walid
Muhammad bin Ahmed bin Muhammad bin Ahmed bin Rushd Al-
Qurtubi, known as Ibn Rushd Al-Hafid, Mustafa Al-Babi Al-Halabi and
Sons Press, Egypt, fourth edition, 1395 AH - 1975 AD.

-Badaai’ Al-Sanaai’ Fi Tarteb Al-Sharaai’ by Alaa al-Din al-Kasani, Dar al-
Kutub al-limiyyah, second edition, 1406 AH.

-Al-Taj Wa Al-Eklil Li Mukhtasar Khalil by Muhammad bin Yusuf Al-
Mawag, Dar Al-Kutub Al-limiyyah, first edition, 1416 AH-1994 AD.

-Tabyen Al-Hagaaiq Sharh Kanz Al-Daqgaaiq by Fakhr al-Din Othman bin
Ali al-Zayla’i al-Hanafi, Dar al-Kutub al-Islami, Cairo, 1313 AH.

-Al-Jami’ Al-Sahih (Sunan Al-Tirmithi) by Muhammad bin Issa al-
Tirmithi, edited by: Ahmed Shaker, Dar lhya al-Tirath al-Arabi, Beirut.

-Al-Jami’ Al-Musnad Al-Sahih Al-Mukhtasar Min Omor Rasol Allah
(PBUH) Wa Sunanuh Wa Ayamuh (Sahih Al-Bukhari) by Abu Abdullah
Muhammad bin Ismail bin Ibrahim bin Al-Mughirah Al-Bukhari, edited
by: Muhammad Zuhair Al-Nasser, Dar Touq Al-Najat, first edition,
1422 AH.

-Hashyat Rad Al-Muhtar ‘Ala Al-Durr Al-Mukhtar, explaining the
enlightenment of eyes, called the footnote to Ibn Abidin by lbn
Abidin, Dar Al-Fikr, 1421 AH - 2000 AD.
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-Sunan Abu Dawud by Abu Dawud Suleiman bin Al-Ash’ath Al-Sijistani,
Dar Al-Kitab Al-Arabi, Beirut.

-Sharh Fath Al-Qadir by Ibn al-Hammam Kamal al-Din Muhammad bin
Abdul Wahid al-Siwasi, Dar al-Fikr, Beirut.

-Al-Shart Al-Jazaai by Ali Al-Salos, research published in the Journal of
the Islamic Jurisprudence Academy, Issue Twelve, 1421 AH - 2000 AD.

-Al-Shart Al-Jazaai LilSadeq Al-Darer, research published in the Journal
of the Islamic Jurisprudence Academy, Issue Twelve, 1421 AH-2000
AD, 2/59.

-Al-Shart Al-Jazaai Wa Atharuh Fi Al-‘Ogod Al-Mo’asira by Muhammad
Al-Yamani, Dar Treasures of Seville, first edition, 1427 AH.

-Al-Shorot Al-Ja’liya Al-Mota’aliga Biarkan Al-Shareka by Abdul
Rahman Al-Maliki, a master’s thesis submitted to the Department of
Comparative Jurisprudence at the Higher Institute of the Judiciary at
Imam Muhammad bin Saud Islamic University, Riyadh, 1429 AH.

-‘Aqd Al-Estsna’ by Wahba Al-Zuhaili, research published in the Journal
of the Islamic Jurisprudence Academy, Issue Seven, 1412 AH-1992
AD.

-‘Aqd Al-Estsna’” Wa Mada Ahameyatuh Fi Al-Estithmaratuh Al-Islamia
Al-Mo’asira by Mustafa Al-Zarga, research published in the Journal of
the Islamic Jurisprudence Academy, Issue Seven, 1412 AH-1992 AD.

-‘Ogod Al-Tamwel Al-Mostajada Fi Al-Masaref Al-Islamia by Hamid
Mira, Dar Al-Maiman, Riyadh, first edition, 1432 AH-2011 AD.

-Al-‘Oqod Al-Mostajada Dawabet Wa Namazej Menha by Nazih
Hammad, research published in the Journal of the Islamic
Jurisprudence Academy, Issue Ten, 1418 AH.

-Sharia fatwas on economic matters from the Fatwa and Sharia
Supervision Board of the Kuwait Finance House, published by the
Kuwait Finance House, second edition.

-Al-Forog Aw Anwar Al-Boroq Fi Anwaa Al-Foroq by Shihab al-Din Abi
al-Abbas Ahmad bin Idris al-Qarafi, edited by: Khalil al-Mansour, Dar
al-Kutub al-llmiyyah, Beirut, 1418 AH - 1998 AD.

-Al-Falah Fi Sharh Al-Marah, printed with Sharh Marah Al-Arwah by
Dickenquz, by Ibn Kamal Pasha, Mustafa al-Babi al-Halabi and Sons
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Press in Egypt, third edition, 1379 AH - 1959 AD.

-Decisions of the International Islamic Jurisprudence Academy of the
Organization of the Islamic Conference, and the Journal of the Islamic
Jurisprudence Academy.

-Al-Qawa’id by Zayn al-Din Abd al-Rahman bin Ahmad bin Rajab, Dar
al-Kutub al-llmiyyah.

-Lisan Al-Arab by Muhammad bin Makram bin Ali, Abi Al-Fadl, Jamal
Al-Din Ibn Manzur Al-Ansari Al-Ruwaifi’i Al-Afriqi, Dar Sader, Beirut,
third edition, 1414 AH.

-Al-Mabsoot by Shams al-Din Abi Bakr Muhammad bin Abi Sahl al-
Sarkhasi, edited by: Khalil Muhyiddin al-Mays, Dar Al-Fikr, Beirut, first
edition, 1421 AH - 2000 AD.

-Al-Mujtaba Min Al-Sunan (Sunan Al-Nasa’i) by Ahmad bin Shuaib Abu
Abd Al-Rahman Al-Nasa’i, edited by: Abdel Fattah Abu Ghada, Islamic
Publications Office, Aleppo, second edition, 1406 AH - 1986 AD.

-Majalat Al-Ahkam Al-‘Adliya, Lajna Mokawana Min ‘Eddat ‘Olamaa
Wa Fogahaa Fi Al-Khilafa Al-‘Othmaniya, edited by: Najeeb Hawawini,
publisher: Noor Muhammad, Karkhana Tajarat Kutub, Aram Bagh,
Karachi.

-Majmo’ Al-Fatawa by Tagi al-Din Abi al-Abbas Ahmad lbn Taymiyyah,
compiled and arranged by: Abdul Rahman Muhammad al-Qasim, Dar
Alam al-Kutub, Riyadh, first edition, 1412 AH.

-Al-Majmo’ Sharh Al-Muhathab by Abu Zakaria Muhyiddin Yahya bin
Sharaf Al-Nawawi, Dar Al-Fikr.

-Al-Madkhal Al-Fighi Al-‘Am by Mustafa Al-Zarqa, Dar Al-Qalam,
Damascus, second edition, 1425 AH.

-Musnad Al-Imam Abu Hanifa, narrated by Abu Naim by Ayu Naim
Ahmed bin Abdullah bin Ahmed bin Ishaq bin Musa bin Mahran Al-
Asbahani, edited by: Nazr Al-Faryabi, Al-Kawthar Library, Riyadh, first
edition, 1415 AH.

-Al-Musnad Al- Sahih Al-Mukhtasar Binaql Al-‘Adl ‘An Al-‘Ad| Ela Rasol
Allah (Sahih Muslim) by Muslim bin Al-Hajjaj Abu Al-Hasan Al-
Qushayri Al-Nisaburi, edited by: Muhammad Fouad Abdel-Baqi, Dar
Ihya” al-Turath al-Arabi, Beirut.
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-Mashakel Al-Masaref Al-Islamia — ‘Agd Al-Salam Wa Dawroh Fi Al-
Masraf Al-Islami by Saleh Al-Husayn, research published in the
Journal of the Islamic Jurisprudence Academy, Issue Eight, 1415 AH.

-Sharia standards issued by the Accounting and Auditing Organization
for Islamic Financial Institutions (AOIFI), which were approved until
Safar 1439 AH, Dar Al Maiman, Riyadh.

-Mo’jam Lughat Al-Fogahaa by Muhammad Rawas Qalaji - Hamid
Sadig Qunaibi, Dar Al-Nafais for Printing, Publishing and Distribution,
Second Edition, 1408 AH - 1988 AD.

-Al-Mughni by Muwaffaq al-Din Abu Muhammad Abdullah bin Ahmed
bin Muhammad bin Qudamah al-Maqdisi al-Jamaili al-Dimashqi al-
Salihi al-Hanbali, edited by: Abdullah bin Abdul Mohsen al-Turki, Prof.
Abdel Fattah Muhammad al-Helu, Dar Alam al-Kutub for Printing,
Publishing and Distribution, Riyadh - Kingdom of Saudi Arabia.

-Magaies Al-Lughah by lbn Faris Abi Al-Hussein Ahmed bin Faris bin
Zakaria, edited by: Abdul Salam Haroun, Dar Al-Fikr, 1399 AH.

-Al-Muwafaqgat by Ibrahim bin Musa bin Muhammad Al-Lakhmi Al-
Gharnati, known as Al-Shatibi, edited by: Mashhour Al-Salman, Dar
Ibn Affan, first edition, 1417 AH - 1997 AD.
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